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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

-----------------------x

In the Matter of the Application of :

THE BANK OF NEW YORK MELLON, in its :

Capacity as Trustee or Indenture Trustee of 530 VERIFIED PETITION

Countrywide Residential Mortgage-Backed :

Securitization Trusts,

Petitioner,

:

For Judicial Instructions under CPLR Article 77

on the Distribution of a Settlement Payment. :

-----------------------x

Petitioner The Bank of New York Mellon, in its capacity as trustee or indenture

trustee ("Trustee") of the 530 residential mortgage-backed securitization ("RMBS") trusts

identified in Exhibit A hereto (the "Covered Trusts"), as and for its Verified Petition for

Judicial Instructions under CPLR Article 77 on the Distribution of a Settlement Payment,

respectfully alleges:

1. This is a special proceeding pursuant to CPLR Article 77 to determine

matters relating to express trusts, and in particular a matter relating to the proper

distribution of an $8.5 billion settlement payment ("Settlement Payment") that the Trustee

expects to receive on or about February 10, 2016.

2. The Trustee has no economic stake or interest in the ultimate resolution of

the contractual questions presented here, and files this proceeding solely to resolve

competing interpretations of the relevant agreements that bear directly upon the proper

distribution of the Settlement Payment to investors in the Covered Trusts (collectively,

"Certificateholders").
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3. The Trustee serves as trustee or indenture trustee of the Covered Trusts,

each of which is governed either by a pooling and serving agreement or by an indenture

and related sale and servicing agreement (collectively, the "Governing Agreements").

JURISDICTION AND VENUE

4. The Bank of New York Mellon is a bank organized under the laws of the

State of New York having its principal place of business at 225 Liberty Street, New York,

New York 10286.

5. This Court has jurisdiction over the subject matter of this action pursuant to

CPLR Articles 77 and 4 to entertain a special proceeding to determine matters relating to

any express trust. The Covered Trusts are all express trusts within the scope of CPLR

Article 77.

6. The laws of the State of New York govern the rights and obligations of the

parties to the Governing Agreements, including the Trustee. The Trustee is domiciled and

has its principal place of business in New York.

7. Venue is proper in New York County under CPLR 503 because the Trustee

maintains its principal place of business in New York County.

THE SETTLEMENT AGREEMENT

8. On or about June 28, 2011, the Trustee entered into a settlement agreement

("Settlement
Agreement"

or "Settlement") with Bank of America Corporation and BAC

Home Loans Servicing, LP (collectively, "Bank of America") and Countrywide Financial

Because the total volume of the Governing Agreements is thousands of pages, the

Trustee is submitting to the Court a compact disc containing electronic versions of the

Governing Agreements.
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Corporation and Countrywide Home Loans, Inc. ("Countrywide"). The Settlement

Agreement is attached hereto as Exhibit B.

9. Following a special proceeding pursuant to CPLR Article 77 and an appeal

to the Appellate Division, First Department, the Settlement was approved in all respects

and the Trustee was found to have acted in good faith and reasonably in connection with

the negotiation, evaluation and entry into the Settlement Agreement. In re Bank of New

York Mellon (Bank of New York Mellon v. Ret. Bd. of the Policemen's Annuity & Benefit

Fund), 127 A.D.3d 120 (1st Dep't 2015). Judgment was entered on April 27, 2015.

10. The Settlement Agreement requires Bank of America and/or Countrywide

to pay the Settlement Payment into the Covered Trusts in exchange for releases of certain

claims.

11. The Settlement Agreement also provided that, before the Settlement could

go into effect, the Trustee was required to satisfy other conditions, including the receipt of

certain approvals from the IRS and tax-related opinions of counsel. On October 13, 2015,

having received the required court orders, IRS rulings and opinions of counsel, the Trustee

notified Certificateholders of the occurrence of Final Court Approval of the
Settlement.2

12. Pursuant to the Settlement Agreement, Final Court Approval triggered Bank

of America and/or Countrywide's obligation to pay the Settlement Payment within 120

days, and the Trustee's obligation to engage a qualified financial advisor to calculate each

Covered Trust's Allocable Share - that is, the portion of the Settlement Payment allocable

to each Covered Trust.

2
Capitalized terms used but not defined herein have the meanings ascribed to them

in the Settlement Agreement.

3
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13. On January 1 1, 2016, the Trustee received the fiñaiicial advisor's

calculation of each Covered Trust's Allocable Share. The financial advisor's report has

been disclosed publicly on the Trustee's investor reporting website and is attached hereto

as Exhibit C.

I4. The Allocable Shares will constitute the most significant Subsequent

Recovery (defined immediately below) in the history of many of the Covered Trusts. The

average Allocable Share is $16 million and the largest is $109 million.

15. Upon payment of the Settlement Payment, the Settlement Agreement

requires (with certain exceptions not relevant here) the Trustee to distribute each Covered

Trust's Allocable Share to Certificateholders in accordance with the provisions of the

Governing Agreements as though the Allocable Share was a "Subsequent
Recovery,"

generally defined to mean unexpected funds received by the trust in connection with a

particular mortgage loan that previously was written off. Historically, Subsequent

Recoveries received by the Covered Trusts for distribution have been modest and often

offset by new losses incurred by the trust. They are typically limited to funds such as

proceeds of the sale of real estate owned properties and adjustments to payments on private

mortgage insurance claims.

16. The questions presented in this proceeding concern the interpretation of the

distribution provisions of the Governing Agreements. These contractual issues are subject

to competing interpretations and their resolution will dictate how - and to whom - the

Allocable Shares of the Covered Trusts are distributed. They therefore present the classic

case for judicial instructions.

4
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THE WRITE UP ISSUE

17. The essential issue for which the Trustee seeks judicial instruction is how

the Trustee should apply the "write
up"

provisions of the Governing Agreements in respect

of the Allocable Shares. The "write
up"

provisions concern the manner by which the

principal balance of previously written down certificates is increased, or "written
up,"

in

connection with Subsequent Recoveries.

18. "Certificate Principal
Balance"

is a core concept that is used in the

Governing Agreements, and in RMBS
generally.3

Every interest-bearing Certificate issued

by the Covered Trusts has a Certificate Principal Balance that decreases over time as

principal is repaid and losses on mortgage loans are realized. Conversely, in the vast

majority of the Covered Trusts, Certificate Principal Balance can also be increased, or

"written
up,"

when a trust is in receipt of a Subsequent Recovery that offsets a prior loss.

19. As noted above, the Settlement Agreement provides that each Covered

Trust's Allocable Share will be distributed as though it were a Subsequent Recovery.

Subparagraph 3(d)(ii) of the Settlement Agreement specifies two operations for the Trustee

to perform in connection with the distribution of Allocable Shares -
(i) payment of the

Allocable Share to Certificateholders, and (ii) writing up certificates in the amount of the

Allocable Share. The write up will be in the amount of the Allocable Share, or if the

aggregate amount of all prior write downs is less than the Allocable Share, in such

aggregate amount.

3
Some Covered Trusts use other terms, such as "Note Principal

Balance,"
instead of

"Certificate Principal
Balance,"

but the concept is the same in all Covered Trusts. The

nomenclature differences are immaterial for present purposes, and this Petition uses the

term "Certificate Principal
Balance"

for ease of reference. For the same reasons, when

referring to the relevant securities - which can be
"certificates"

or
"notes" - this Petition

uses the term
"Certificates."

5
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20. Subparagraph 3(d)(ii) of the Settlement Agreement also specifies the order

of those two operations - the Trustee is directed to pay the Allocable Share before writing

up the Certificate Principal Balance (in other words, to pay the Allocable Share based on

the prior period Certificate Principal Balance). This order of operations is consistent with

the Trustee's longstanding practice of distributing Subsequent Recoveries in the Covered

Trusts, a practice that could be gleaned from monthly remittance reports delivered by the

Trustee to Certificateholders.

21. The Governing Agreements for all but six Covered Trusts also require both

paying and writing up when Subsequent Recoveries are received. Unlike the Settlement

Agreement, however, with only one exception the Governing Agreements do not specify
-

one way or the other - the order in which those operations are to be executed. Given the

relatively modest size of Subsequent Recoveries received by the Covered Trusts until now,

the Governing
Agreements'

silence on the order of operations has had no material impact.

However, in prepariñg for the distribution of the Allocable Shares, the Trustee has

observed that due to the unusually large amount of Subsequent Recoveries resulting from

the Allocable Shares, the Trustee's practice of paying based on the prior period Certificate

Principal Balance ("pay first and write up second")
- which has been the Trustee's

longstanding approach with regard to regular Subsequent Recoveries - results in certain

contractual issues that affect the distribution of billions of dollars among

Certificateholders.

22. This issue has the most pronounced effect among the Covered Trusts with

an
"overcollateralization"

or
"OC"

structure (the "OC Trusts"). In approximately 122 of

6
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the 173 OC Trusts, the impact is more than $1 million per trust; in some it exceeds $10

million.

23. An OC Trust is designed to create credit enhancement, or protection, for

more senior Certificateholders through a concept called overcollateralization. An OC

Trust is overcollateralized when the principal balance of the underlying mortgage loans

(the trust's assets) exceeds the Certificate Principal Balances of the Certificates issued by

the OC Trust (the trust's liabilities). In a given month, principal distributions to

Certificates below specified seniority levels (generally,
"junior"

or
"subordinated"

Certificates) are not permitted unless the trust as a whole has sufficient

"overcollateralization" - that is, unless the balance of the underlying mortgage loans (the

trust's assets) exceeds the Certificate Principal Balances (the trust's liabilities) by an

amount specified in the Governing Agreements. If the overcollateralization falls short of

the required "Overcollateralization Target
Amount" - hereinafter referred to as the "OC

Target" - then principal distributions cannot flow to
"junior"

or
"subordinated"

Certificateholders. This senior-subordinate structure means that, as a general matter,

subordinated Certificates are riskier than senior Certificates and, therefore, carry higher

yields and are typically assigned lower ratings at closing.

24. Substantial losses over the years have resulted in the failure of each of the

OC Trusts to meet its OC Target. In fact, many of the OC Trusts have no

overcollateralization whatsoever, meaning that the principal balance of the mortgage loans

in such trusts equals the aggregate Certificate Principal Balances of all the Certificates in

these trusts. Even when funds are received into the OC Trusts in a given month - which

would otherwise build collateralization -
they are typically offset by losses on mortgage

7
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loans realized in that month. That has maintained the OC Trusts in balance, without any

material movement toward meeting their OC Target. In fact, it is likely that the OC Trusts

will never meet their OC Target again.

25. However, due to the unique size of the Allocable Shares, if the Trustee

applies the distribution and write up provisions of the Governing Agreements in the OC

Trusts as it has done historically (paying the Allocable Share to Certificateholders before

writing up Certificate Principal Balances), in most of the OC Trusts substantial amounts of

each Allocable Share will flow to less senior, subordinated Certificateholders even though

overcollateralization in the OC Trust is far short of the OC Target.

26. That is because making the payment first will reduce the Certificate

Principal Balance of the Certificates receiving the payment (in other words, those

Certificates will be "paid down"), so the trust's liabilities will decline, but the trust's assets

(the principal balance of the mortgage loans) remain the same. Therefore, the trust will

have a temporary, and illusory, overcollateralization that exceeds the OC Target given the

unprecedented amount of Subsequent Recoveries flowing into the OC Trusts. According

to the Governing Agreements, once that occurs, funds must flow to subordinated

Certificateholders as reimbursement for their previously allocated realized losses. Only

after funds have
"leaked"

to subordinated Certificateholders is the Certificate Principal

Balance increased or "written
up"

in the amount of the Allocable Share, returning the OC

trust to zero overcollateralization (assets equal to liabilities). In other words, the OC

Target is not satisfied before the distribution or after the distribution, but during the

distribution process - in between step one (payment) and step two (write up)
- the OC

Target is temporarily, and artificially, met.

8
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27. This phenomenon can be illustrated. Assume a particular OC Trust has a

$35 million OC Target, an aggregate mortgage loan balance (assets) of $450 million and

an aggregate Certificate Principal Balance (liabilities) of $450 million. Because the

aggregate mortgage loan balance is equal to the aggregate Certificate Principal Balance,

overcollateralization is currently at zero, meaning that the deal is $35 million short of its

OC Target. Now assume that the Allocable Share for the deal is $90 million. Under the

"pay first and write up
second"

order of operations, the Governing Agreements will apply

the first $35 million of the Allocable Share to reduce the Certificate Principal Balance (the

liabilities) of the senior Certificates, thus bringing the deal, for a brief moment, to its OC

Target. After that, most of the remaining $55 million of the Allocable Share flows

("leaks") to less senior, subordinated Certificateholders (because the OC Trust appears to

be meeting its OC Target). Payment having been completed, the second step is to "write

up."
Certificate Principal Balances of previously written down Certificates are written up

( i.e., the trust's
"liabilities"

are increased) by $90 million to account for the Subsequent

Recovery
-

immediately wiping out the $35 million in overcollateralization and putting the

deal back to its pre-distribution state of non-compliance with its OC Target.

28. This payment to less senior, subordinated Certificateholders at the expense

of more senior Certificateholders could be viewed as contrary to an essential purpose of the

overcollateralization structure -
protecting more senior Certificateholders from risk of loss.

29. As noted above, the Governing Agreements neither explicitly prohibit nor

explicitly require any particular order of operations. Therefore, the Trustee could make an

adjustment designed to avoid the
"leakage"

issue described above by calculating the

overcollateralization in the OC Trusts in a manner that accounts for the expected write up

9
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of previously written down Certificates. That approach would avoid the temporary, and

illusory, satisfaction of the OC Target.

30. Specifically, using the same illustrative numbers in the example above, the

Trustee could simply adjust the Certificate Principal Balances (the trust's liabilities) from

$450 million to $540 million (i.e., taking into account the $90 million write up that will

happen after the payment is made) solely for the purpose of determining the

overcollateralization level of the OC Trust. In doing so, the entire Allocable Share would

be payable to senior Certificateholders as principal, and no amounts would leak, because

the amount required to reach the $35 million OC Target would increase from $35
million4

to $125
million,5

an amount that exceeds the $90 million Allocable Share. Under this

adjustment, the payment of the Allocable Share to the senior Certificateholders would still

be based on their respective Certificate Principal Balances prior to any write up, in keeping

with the general "pay first and write up
second"

order of operations.

31. Alternatively, the Trustee could avoid leakage in the OC Trusts by changing

its established order of operations for this settlement distribution (i.e., not simply adjust the

overcollateralization measurement) to apply write ups first, and then pay the Allocable

4
The amount needed to reach the Target

= the Target - the actual overcollateralization

= $35 million - ($450 million aggregate loan balance - $450 million

Certificate Principal Balance)
= $35 million - $0

= $35 million.

5
With the adjustment, the amount needed to reach the Target

= the Target - the actual overcollateralization

= $35 million - ($450 million aggregate loan balance - ($450 million

Certificate Principal Balance + $90 million adjustment))
= $35 million - ($450 million - $540 million)
= $35 million + $90 million

= $125 million.

10
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Share. However, as discussed below, this alternative would have significant additional

consequences that would affect the settlement distribution in the majority of the 530

Covered Trusts, including many of the non-OC Trusts.

32. Using the same illustrative numbers, under the "write up first and pay

second"
scenario, the Trustee would first write up the aggregate Certificate Principal

Balances (the trust's liabilities) by $90 million, from $450 million to $540 million. The

aggregate mortgage loan balance (the trust's assets) would remain at $450 million -

$90 million less than the aggregate Certificate Principal Balance (i.e., there would be $90

million undercollateralization), with the trust then $125 million short of the $35 million

OC Target. The Trustee would then pay $90 million to the senior Certificates and reduce

their Certificate Principal Balance by $90 million, thus restoring the trust to an

overcollateralization level of zero (i.e., $35 million short of the OC Target). At no time

will the trust have met the OC Target.

33. Thus, changing the order of operations from "pay first and write up
second"

to "write up first and pay
second"

would avoid any
"leakage"

in the OC Trusts. However,

that change would have other implications.

34. The "write up first and pay
second"

order of operations is inconsistent with

Subparagraph 3(d)(ii) of the Settlement Agreement, albeit with the caveat that the

Settlement Agreement, by its terms (Subparagraph 3(d)(v)), cannot amend or be construed

as amending the Governing Agreements. In other words, the Settlement Agreement

permits "write up first and pay
second"

only if the Governing Agreements of the OC

Trusts are interpreted as directing the Trustee to "write up first and pay
second."

11
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35. Changing the general order of operations also has the potential to materially

alter the relative portion of the Allocable Shares that senior Certificateholders would

receive in any Covered Trust - whether or not an OC Trust - in which senior Certificates

have incurred losses to date. That is because distributions in many of the Covered Trusts

are affected by the relative Certificate Principal Balances of all Certificates. Thus, a

distribution based on a "write up first and pay
second"

order of operations in trusts where

senior classes incurred losses to date would mean that less senior Certificates increase their

Certificate Principal Balance in relation to more senior Certificates, potentially skewing the

distribution in favor of less senior Certificates.

36. For example, for some Covered Trusts, principal payments to senior

Certificateholders are made pro rata based on their relative Certificate Principal Balances,

but any losses are allocated first to less senior Certificates. Therefore, if we assume that

the original
"A-1"

( i.e., most senior) and
"A-2"

(i.e., less senior) Certificate Principal

Balance is $60 million each, but $30 million of losses have been allocated to the A-2

Certificates, then at the time the Trustee distributes the Allocable Share the Certificate

Principal Balance of A-1 Certificates would be $60 million and of A-2 Certificates $30

million. If the Trustee applies the "write up first and pay
second"

order of operations, then

the A-2 class would first be written up to $60 million and the A-1 and A-2 Certificates

would divide the Allocable Share equally (for a $66 million Allocable Share, $33 million

each).

37. Compare that with the outcome under a "pay first and write up
second"

order of operations. Under that order of operations, the A-2 balance would remain at $30

million for the distribution, the A-1 certificates would receive $44 million ($66 million x

12
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$60 million/$90 million), and the A-2 certificates would receive only $22 million ($66

million x $30 million/$90 million).

38. In this single hypothetical, changing the Trustee's order of operations to

"write up first and pay
second"

would shift $1 1 million from A-1 Certificateholders to A-2

Certificateholders. Thus, while altering the order of operations may avoid the leakage in

OC Trusts, it may also result in a substantial change in the distribution of settlement

proceeds within the senior class of certificates.

39. Given this background, and the competing interpretations of the Governing

Agreements reflected in investor correspondence and other industry participants (described

below), the Trustee seeks the Court's direction whether:

(a) the Trustee should follow the Settlement Agreement and

continue its practice of "pay first and write up
second,"

but make an

adjustment, described in this Verified Petition, to the overcollateralization

calculation in order to prevent leakage; or

(b) the Trustee should follow the Settlement Agreement and

continue its practice of "pay first and write up
second,"

but make no

adjustment to the overcollateralization calculation, thus permitting leakage;

or

(c) the Trustee should change its general order of operations in

the Covered Trusts to "write up first and pay
second"

notwithstanding

Subparagraph 3(d)(ii) of the Settlement Agreement.

40. At bottom this proceeding is squarely about the interpretation of the

Governing Agreements: if they must be interpreted as directing the Trustee to write up

13
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first, then the Trustee is required, both by the Governing Agreements and by Subparagraph

3(d)(v) of the Settlement Agreement, to follow the Governing Agreements and write up

first notwithstanding contrary language in Subparagraph 3(d)(ii) of the Settlement

Agreement. Conversely, if the Governing Agreements must be interpreted as directing the

Trustee to pay first, then the Trustee is required to pay first, and the question is whether the

Trustee should implement the adjustment to the calculation of overcollateralization

described in Paragraphs 29-30 above. And finally, if the Governing Agreements neither

prohibit nor require any particular order of operations and can reasonably be interpreted as

permitting either, that presents a similar question: if the Trustee continues its practice of

paying first, whether the Trustee should avoid leakage by calculating overcollateralization

in the OC Trusts in a iiiailiicr that accounts for the expected write up of previously written

down Certificates.

41. For several reasons, these issues compel the Trustee to seek judicial

instruction. First, there are competing views on these issues as they relate to the OC

Trusts. The Trustee has received conflicting investor correspondence on this point, urging

the Trustee to follow different orders of operation in light of, or notwithstanding, the

overcollateralization issue.

42. Intex, a leading provider of cash flow models that are used and relied upon

by investors throughout the structured fixed income industry, has modeled different OC

Trusts based on different assumptions about the order of write ups and payments. Certain

of the models appear to apply a "pay first and write up
second"

order of operations but

appear to include a script to prevent leakage (Paragraph 39(a) above). Other models

appear to use a "write up first and pay
second"

order of operations and thus show no

14
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leakage (Paragraph 39(c) above). These varied approaches in models available to

Certificateholders is further evidence of the competing interpretations of the Governing

Agreements.

43. The Trustee is also aware that in non-Countrywide deals that are unrelated

to the Settlement, the agreements address the order of operations in three separate ways -

by requiring "pay first and write up second"; by requiring "write up first and pay second";

and by staying silent (like the Governing Agreements here) on the order of operations

issue. In other words, the governing agreements for non-Countrywide deals provide no

guidance on industry practice, because there is no consistency in how they treat the order

of operations question.

44. Second, the resolution of this question has significant consequences for

Certificateholders in the Covered Trusts, affecting the distribution of potentially billions of

dollars.

45. And fimally, judicial instructions are necessary where, as here, there is

reasonable doubt about the powers or duties of the trusteeship or about the proper

interpretation of trust provisions. The Trustee has no economic stake in the resolution of

this question, but recognizes that investors holding different classes of Certificates may

have different interests and therefore different interpretations of the Governing

Agreements. This proceeding presents an opportunity for Certificateholders to be heard on

this question before the Trustee makes any distributions of the Settlement Payment.

15
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PRAYER FOR RELIEF

WHEREFORE, petitioner The Bank of New York Mellon, as Trustee, respectfully

requests that the Court:

(i) Instruct the Trustee by determining whether:

(a) the Trustee should follow the Settlement Agreement and

continue its practice of paying first, but make an adjustment, described in

this Verified Petition, to the overcollateralization calculation in order to

prevent leakage; or

(b) the Trustee should follow the Settlement Agreement and

continue its practice of paying first, but make no adjustment to the

overcollateralization calculation, thus permitting leakage; or

(c) the Trustee should change its general order of operations in

the Covered Trusts to "write up first and pay
second"

notwithstanding

Subparagraph 3(d)(ii) of the Settlement Agreement.

(ii) retain exclusive jurisdiction over this matter for the purposes of

rendering such additional instructions as are necessary and/or appropriate in the

administration of the Covered Trusts; and

(iii) issue an order barring litigation of the questions raised herein

outside the context of this proceeding; and
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(iv) grant the Trustee such other, further and different relief as the Court

deems just and proper.

Dated: New York, New York

February 5, 2016

MAYER BROWN LLP

By:

Matthew D. Ingb

Michael O. Ware

Christopher J. Houpt

1221 Avenue of the Americas

New York, New York 10020

(212) 506-2500

Attorneys for Petitioner The Bank of New

York Mellon, as Trustee of the Covered

Trusts

..
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VERIFICATION

STATE OF NEW YORK )

) ss.:

COUNTY OF NEW YORK )

LORETTA A. LUNDBERG, being duly sworn, deposes and says:

1. I am a Managing Director in the Corporate Trust Division at The Bank of

New York Mellon.

2. I have read the foregoing Verified Petition and know the coñtêñts thereof.

All statements of fact therein are true and correct to the best of my la 6wledge and belief.

& Loretta A. Lundberg

Swom to before me this

day of February, 2016

Notary Public

RAFAL BAR

NOTARY PUBLIC, State of New York

No. 01BA6293822

Qualified in Kings County

Commission Expires Dec. 16, 2017

719542496
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